
 
 

States May Lawfully Sell Machineguns Under Federal Law 
 
Federal law heavily regulates machineguns. The National Firearms Act of 1934 (“NFA”) imposes 
a tax-and-registration regime administered by the ATF. Since 1986, with the passage of the 
Hughes Amendment as part of the Firearm Owners Protection Act of 1986, 18 U.S.C. § 922(o) 
has generally prohibited civilian possession of newly manufactured machineguns. 
 
But the key word is generally. Section 922(o) contains an explicit exemption: the prohibition 
“does not apply with respect to … a transfer to or by, or possession by or under the authority 
of … a State.” 18 U.S.C. § 922(o)(2)(A) (emphasis added). 

That language matters. It means Congress chose not to apply the machinegun ban to transfers 
made by a state government. The Supreme Court has repeatedly ruled that textualism—the 
literal wording of a statute—prevails over legislative intent, even if Congress erred in drafting 
the enacted language. As written, federal law allows a state to acquire machineguns and 
transfer them to its citizens—so long as the transfer complies with the NFA’s registration 
process using an ATF Form 5 for government transfers. 

A state-operated machinegun store would therefore not violate federal law. It would operate 
within an express statutory exemption enacted by Congress itself. Machineguns transferred 
pursuant to this exception would remain fully registered in compliance with the National 
Firearms Act and all other applicable ATF regulations on machineguns. 

 
 
I. Section 922(o) Does Not Apply to Transfers “By” a State 
 
The starting point is the statutory text. Section 922(o)(1) states that it is unlawful for “any 
person” to transfer or possess a machinegun. But subsection (o)(2)(A) immediately removes 
from that prohibition: “a transfer to or by … a State, or a department, agency, or political 
subdivision thereof.” Congress did not say “for official use only.” 
 
Congress did not limit the exemption to police departments. Congress did not restrict the 
exemption to on-duty possession. It said the prohibition “does not apply” to transfers by a 
State. When a state transfers a machinegun, that transfer falls outside § 922(o). The statute’s 
prohibition simply does not govern it. 
 



Importantly, the exemption attaches to the transaction itself. Once a machinegun 
has been lawfully transferred by a state, the § 922(o) prohibition has not been 
violated—because it never applied in the first place. 
 
The federal government has recently acknowledged the breadth of this exemption in litigation, 
explaining that § 922(o) “does not apply” to transfers “to or by” the government. If the 
prohibition does not apply to the transfer, then the resulting possession flowing from that 
transfer cannot be unlawful under that section. In short: If a State sells the machinegun, § 
922(o) is not triggered. 

 
 
II. The Gun Control Act Does Not Bar State Sales 
 
Nothing in the GCA prohibits a state from operating its own firearms distribution system. 
 
The Gun Control Act of 1968 (“GCA”) requires persons “engaged in the business” of dealing 
firearms to obtain a federal license. But the statute defines “person” as including individuals and 
business entities—not sovereign states. As a matter of statutory construction, the term “person” 
ordinarily does not include the sovereign unless Congress clearly says otherwise. Here, 
Congress did not. 
 
The GCA also contains its own governmental exemption in 18 U.S.C. § 925(a)(1), which 
removes various federal restrictions when firearms are sold to or used by a State. Congress 
knew how to reference states expressly—and did so throughout the Act. 

 
 
III. The NFA Would Still Apply 
 
A state-run machinegun store would still comply with the NFA. That means: 
 

• The firearm must be registered in the National Firearms Registration and Transfer 
Record. 

• ATF must approve the transfer. 
• The purchaser must complete the required paperwork. 
• All background checks and NFA procedures remain in place. 

 
The proposal does not bypass the NFA. It operates within it. The only provision rendered 
inapplicable is § 922(o)’s blanket prohibition—because Congress itself exempted transfers “to or 
by” a State. 


