ATF’S PROPOSED CHANGES TO FFL RECORDKEEPING REQUIREMENTS
MUST SAFEGUARD GUN OWNERS’ PRIVACY

L. INTRODUCTION AND SUMMARY.

Gun Owners of America (“GOA”) has become aware of a forthcoming Notice of
Proposed Rulemaking (“NPRM?”) to be issued by the Bureau of Alcohol, Tobacco, Firearms and
Explosives (“ATF”).! This NPRM reportedly will seek public comment on the appropriate
duration of ATF’s business recordkeeping requirement for Federal Firearms Licensees (“FFLs”).
Currently, a Biden-era requirement’ demands that FFLs retain gun owners’ transaction records
forever. Prior to that Biden-era requirement, promulgated in 2022, FFLs only needed to keep
their records for 20 years.

Ideally, ATF’s record retention period should be zero years —a number that the statute
permits and the Constitution requires. However, GOA is concerned that ATF may propose to
change from the current permanent recordkeeping only to some fixed period of 20 years or
more. Of course, a retention period of 20 years would merely represent a return to the pre-Biden
status quo, while a retention period in excess of 20 years would not even accomplish that.
Neither of these options is what gun owners expect from this Administration.

There is also the issue of what ATF does with an FFL’s out of business records (“OOB™)
when it receives them. Currently, ATF keeps these records forever, permanently digitized into
ATF’s infamous registry of a billion gun owner transactions. That is simply unacceptable. Ever

since GOA brought that issue to light in 2022,* there have been serious concerns raised by gun

! President Trump’s nominee for ATF Director, Robert Cekada, recently explained to Senator Ted Cruz that, “in
accordance with the President’s Executive Order, Protecting Second Amendment Rights, ATF has been working
with the Department to conduct a thorough review of existing regulations to assess whether they infringe on Second
Amendment rights. As part of this review, we are examining the law enforcement value of older firearm transaction
records. The results of that review should be forthcoming shortly.” Response 2, Questions of Senator Ted Cruz for
Robert Cekada, U.S. Senate Comm. on the Judiciary (Feb. 4, 2026), https://tinyurl.com/4mxftaju.

2 See Definition of “Frame or Receiver” and Identification of Firearms, 87 Fed. Reg. 24652 (Apr. 26, 2022); 27
C.FR. § 478.129(b).

3 See Aidan Johnston, ATF s Illegal Gun Owner Registry, GOA (May 2022), hitps:/tinvurl.com/5crif76m.
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owners, the media, and in both Houses of Congress. Simply maintaining the status quo, whereby
ATF keeps OOB records permanently — a quintessential national gun registry — is a nonstarter.
Thus, any rule promulgated by ATF with respect to how long FFLs are required to keep records
must also address how long A7F maintains OOB records before destruction.

The same records must be destroyed by the same date regardless of whether they are held
by the FFL or by ATF. For example, if ATF proposed a 20-year or more retention period for
FFLs and a separate one for ATF, the situation could arise where some records are kept for up to
40 years or more — 20 years or more at the FFL, which then goes out of business, plus another 20
years or more at ATF’s OOB records center. Again, this is unacceptable.

In fact, that sounds a lot like a federal registry of generations of American gun owners —
one that violates federal law at least twice over, and inevitably will inspire future attempts to
confiscate the people’s arms. Indeed, given that an American cannot even purchase a handgun
from a dealer until age 21 (see 18 U.S.C. § 922(b)(1)), coupled with potentially 40 years or more
until records of that sale are destroyed, many persons will not live to see the day where the
government does not retain records of their firearm purchases. Obviously, such pervasive
monitoring of gun owners violates their Second Amendment right to be free from centralized
federal registration of their personal (and very private) property.

In addition to the constitutional violation, any proposed retention period ATF might adopt
that exceeds 20 years — the requirement that preexisted the change by Biden’s ATF — also
violates the Firearms Owners’ Protection Act of 1986. This Act froze ATF’s ability to require the
recordation or transfer of additional OOB records following its date of enactment. Accordingly,
because of that statutory freeze, that particular statute permits at most ATF’s prior retention

period of 20 years. And should ATF exceed this 20-year limitation, GOA’s ongoing litigation will



continue in Morehouse Enterprises, LLC v. BATFE, No. 3:22-cv-00116-PDW-ARS (D.N.D.).
Indeed, GOA specifically challenged the “requirement that dealers maintain records in excess of
20 years....” Complaint 4686, ECF No. 1.

Of course, an ATF working for “the most pro-Second Amendment” administration in
history* should not do the bare minimum for gun owners, merely reimplementing a prior 20-year
retention period. Instead, and consistent with President Trump’s pro-Second Amendment
policies, ATF’s own research on the matter, and even anti-gun organizations’ prior proposals,
ATF should adopt an OOB retention period of much less than 20 years. Again, the retention
period ideally should be zero years —a number that the statute permits and the Constitution
requires. But if ATF insists on enforcing atextual and ahistorical recordkeeping requirements,
then it should at least move the OOB ball towards the right endzone. Gun owners expect forward
progress, not merely a reversal of Biden-era infringements.

IL BACKGROUND.
A. OOB Retention from 1968 to 1985.

The federal regulation of firearm businesses is a modern invention, dating only to 1938
originally and, in its current form, to the 1968 passage of the Gun Control Act (“GCA”). As
relevant here, the GCA contemplates (but does not require) the maintenance of business records,
providing only that each FFL “shall maintain such records of importation, production, shipment,
receipt, sale, or other disposition of firearms at his place of business for such period, and in such
form, as the Attorney General may by regulations prescribe.” 18 U.S.C. § 923(g)(1)(A)
(emphases added). However, the GCA provides that, once an FFL’s “discontinuance of ...
business is absolute,” any “records required to be kept ... shall be delivered within thirty days

after the business discontinuance to the Attorney General” (now ATF). Id. § 923(g)(4).

4 ]]IIIDS'ff!!I!’.‘Z!’.‘I facebook.com/reel/1448305209966131; hIIDS'MX com/AAGDhillon/status/1977148523838857499.
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One such record that ATF requires be kept is the “Firearms Transaction Record,” or ATF
Form 4473, which contains identifying information about each person who purchases a firearm
from a licensed dealer’ As ATF explained in 1985, these transaction records “allow[] the
Government to trace the ownership of firearms....” Retention of Firearms Transaction Records,
50 Fed. Reg. 26702, 26702 (June 28, 1985). For the first 17 years following the GCA’s 1968
enactment, ATF initially required FFLs to maintain these “records of firearms transactions ...
permanently,” until such time that the GCA required a discontinuing FFL to transfer its OOB
records to ATF. Id.

B. ATF’s 1985 Change to OOB Retention.

ATF’s initial, permanent OOB retention requirement did not last. Citing “ever-increasing
storage costs” and an ATF study confirming the limited utility of decades-old OOB records, ATF
amended its retention requirement in 1985, adopting a more workable “20 year record retention
period....” 50 Fed. Reg. at 26702. This period, ATF observed, would still allow some “86% of
[firearm] traces [to] be made,” while the loss of ATF’s ability to trace the remaining “14% ...
c[ould] be justified by the reduction in cost of the paperwork burden.” Id. at 26703. Other
retention periods offered different trace success rates. As ATF observed:

With a retention period of five years; we would lose the ability to trace 59.1% of

the firearms; with a period of 10 years, we would lose 35.3%; and with a period of

15 years, we would lose the ability to trace 20.3% of the requested traces. [/d.]

In other words, ATF’s own study shows that trace success falls off dramatically after

about 15 years:
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